WORKSHOP ONE AGENDA 09H30 to 12H00

The OHS Act, MHS Act, related legislation / Civil / Common law. ‘The Present : Still be here for a while’.

1. Introduction (Importance of continued compliance) 

The OHS & MHS Acts will remain on the statutes for some time to come. It is probable that the National Occupational Health & Safety Integration Bill, which lays the foundation for the National Occupational Health & Safety Bill, 2005 will only be passed during the 2007 parliamentary session. Continued compliance with current OHS legislation is vital.  

2. The Employer H & S Structure (OHS Act Section 16(2))
Section 16(1) of the Act  requires the CEO of a corporate body employer to ensure, as far as is reasonably practicable, that the duties of the employer are properly discharged. In broad terms these employer duties are contained in sections 8 to 13 of the Act and in the myriad of regulations promulgated in terms of the Act.  The CEO need not be appointed as was previously the case but there is no prejudice in going this route. It is, however, important to note that the Act does contain a definition of a CEO – linking him / her to a corporate body. “A CEO in relation to a corporate body means the person who is responsible for the overall management and control of the business of such corporate body.”  Since a CEO is linked by this definition to a corporate body, one need not, for example, look for the CEO in holding companies. Similarly a CEO would not be found in a business unit of division of a company. 

The MHS Act has a more rigid structure. The draft National Occupational Health & Safety Bill combines both structures.

3. The Health & Safety Management System

A Health & Safety Management System has been obligatory for many years for both all industry including shops and offices. In terms of both the OHS & MHS Acts health & safety representatives and Health & safety committees must be appointed in writing. In some instances in the MHS Act there is provision for full time health & safety representatives. 

4. Duties / liabilities of employers / Labour Brokers / Employees

The duties of employers are essentially the rights of employees. Section 8 of the OHS Act and sections 5 to 13 of the MHS Act. These duties are not absolute but are tempered by reasonability and practicability.  It is vital that employers train their employees into their duties as per section 14 of the OHS Act and section 22 of the MHS Act and these constitute the rights of employers. Earn rights! Labour Brokers or Temporary Employment Services supply labour to employers. Are the individuals supplied by Labour Brokers part of your workforce i.e. your employees or not? Who is the employer for purposes of OHS legislation and can individuals supplied to employers sue them i.r.o. workplace injuries? (See Civil suits below).

5. Duties / liabilities of Manufacturers / Suppliers / Designers / Installers 
Did construction law only start in 2003 with the advent of the Construction Regulations? See the inspector's report after the Inyaka bridge collapse in 1998 which caused 18 deaths. As a supplier of articles used at a workplace you have a duty of ensuring it is safe and without health risks. Can you pass this duty onto others or does it stick to you like glue? Sections 10(4) of the OHS Act and section 21(2) of the MHS Act.

6. The Regulations 
There are a myriad of regulations. Some have universal applicability such as the General Administrative regulations. Others are industry specific e.g. the Hazardous Biological Agents regulations.

7. Legally sound Internal Investigations

Gauging the Employer and Individual criminal liability exposure. 

Obtain Post Mortem report (if a fatal accident). (Causality & alcohol). 

Compile a Comprehensive 'Employer Summary' for DOL /DME.

Remove unnecessary incrimination.

Statement Approach.

8. The OHS Inspectorates (I&ES / MHS Inspectorate) / Courts

i) Inspections / Investigations / Formal Inquiries / Criminal Trials

Powers of the Inspector OHS Act. MHS Act.
Improvement / Contravention / Prohibition Notices & their Impact. (Apathy will come back and haunt you).  

Appeals against Inspectorate decisions and notices / Exemptions - don't be intimidated!

Preparation for OHS Inquisitorial Procedures & timeous Legal Representation / Advice.

Compiling a 'Comprehensive Employer Report' & its relevance.

Obtain the Post Mortem Report from SAPS if fatal incident. (Causality).

The art of cross-examination.

The Right to the Inspector's Report & the evidence.

Oral / Written Representations to the Directorate of Public Prosecutions.

Admissions of Guilt.

Plea Bargaining.

Criminal Trials.

Convictions  & their implications.

Corporate vs. personal liability.

9. Contractors & Construction Law

Employers are presumed to have committed the 'sins' of their mandataries i.t.o. section 37 of the OHS Act..

How to combat that nasty presumption-in-Law as contained in section 37.

OHS Act Section 37 vs. the Construction Regulations.

OHS contracts i.t.o. section 37(2) of the OHS Act.

Domino criminal liability impact of the Construction Regulations. 

Duties of Clients / Agents.
Duties of Principal Contractors & Contactors.

Duties of Designers.
Duties of Owners of Structures.
Written Appointments of Supervisors, other Competent Persons, Construction Safety Officers.

Other Written Requirements.

Section 10 of the OHS Act. (Erectors & Installers of articles at the Workplace).

Contractors & the MHS Act.

What does the draft Bill envisage? Who must adapt. Mines or non-mines?

10. Civil law & Case Studies 

Can employees sue their employers? Section 35 of the COID Act.

Can contract labour or labour supplied by a labour broker sue?

Rauff v Standard Bank Properties a division of the Standard Bank of SA Ltd & another [2002] (W). (COID act claim).

City Council of Pretoria v De Jager [1997] (A). (Civil case- reasonability test).

Sasol Synthetic Fuels (Pty) Ltd & others v Lambert & others [2002] (A). (Civil Suits & COID Act compensation).

AFROX HEALTHCARE LTD V STRYDOM & ANOTHER (2002) (A). (INDEMNITIES).

Kruger v Carlton Paper of SA (Pty) Ltd [2002] (A). (SUPERVISION).

Knouwds v Administrateur, Kaap 1981 (1) SA 544 (C). (SUPERVISION).

Sea Harvest Corporation (Pty) Ltd and another v Duncan Dock Cold Storage (Pty) Ltd and another
[1999] (A). (RISK ASSESSMENTS).

Minister of Education & Another v Wynkwart 2004 C. (SUPERVISION). 

FOURIE & ANOTHER v HANSEN (2000) (INDEMNITIES).

CIBA-GEIGY (PTY) LTD V LUSHOF FARMS LTD (2000) (SUPPLIERS OF SUBSTANCES).

DAVIDSON v MOSSGAS (1999) (CIVIL CASE BY CONTRACTOR).

SERFONTEIN & ANOTHER v SPOORNET (1999) (EMPLOYER DUTIES RE TRESPASSERS).

ROFDO (PTY) LTD T/A CASTLE CRANE HIRE v B&E QUARRIES (PTY) LTD (1999) (DEFINITION OF USER).

DURBAN'S WATER WONDERLAND (PTY) LTD v BOTHA & ANOTHER (1999) (INDEMNITIES).  

DU PISANE V RENT-A-SIGN (PTY) LTD & ANOTHER (1998) (DUTIES OF CONTRACTORS).

STATE v LAMBERT (1996) (FIRST RECODED IMPRISONMENT ITO SECTION 38(2) OF THE OHS ACT).   

VIGARIO v AFROX (1996) (THE IMPACT OF ADMISSIONS OF GUILT / DUTIES OF EMPLOYERS).

LANGLEY FOX BUILDING PARTNERSHIP (PTY) LTD V DE VALENCE (1991). (CONTRACTOR DUTIES RE CLIENTS).

JOOSTE V SCORE SUPERMARKET TRADING (PTY) LTD 1998 CC (EMPLOYEES RIGHT TO SUE THEIR EMPLOYERS).

VAN ZYL NO V KILN NONMARINE SYNDICATE NO 510 OF LLOYDS OF LONDON (LEGAL IMPACT OF ALCOHOL IN FATAL ACCIDENTS).

RECENT CASES (STOTTS CASE OF MARCH 2004 RE INDEMNITIES 

OHS EMPLOYER CULPABLE HOMICIDE CASES.

S v BLANKET MINE (PTY) LTD (1992)

S v CHIPINGE RURAL COUNCIL (1989)                                             

S v MEYER (1971)

S v RUSSEL (1967)

R v JOPP (1949)

R v BENNETT & CO (PTY) LTD (1941)

 WORKSHOP TWO  AGENDA 13h00 -15H30

‘The Draft National Occupational Health & Safety Draft Bill, 

Sneak Preview : ‘The Future’.
1. The objectives of the Bill (Act).

The objective of this Act is to prevent death, illness or injury being caused to persons in workplaces, working activities and the use of plant or machinery.

In order to achieve this objective, the Act  –

requires employers and other persons who conduct businesses or undertakings to identify, assess and prevent or minimise risks to health and safety;

requires workers and self-employed persons to work in a healthy and safe manner;

enables employees to participate in health and safety matters in the workplace through health and safety representatives and health and safety committees;

establishes a National Health and Safety Authority to promote, monitor and enforce compliance with this Act;

provides for inspectors to be appointed to inspect workplaces and to conduct investigations and inquiries to improve health and safety;

promotes a culture of health and safety;

promotes training in health and safety;

promotes research on health and safety;

encourages co-operation and consultation on health and safety between the State, the Authority, employers, employees and their respective representatives; 

gives effect to the Republic’s obligations in terms of public international law in respect of health and safety.

2. Appointments (CEO / Board Member / Supervisors)  

An interesting mix of the OHS & MHS Acts. A similar provision to section 16(2) of the OHS Act is retained but other appointments lean towards the MHS Act. A less 'contrived' appointment for (general - not construction) supervisors. 

More prescriptive than both the OHS & MHS Acts regarding the duties of the CEO.

Public companies to appoint a Health & Safety Director.

3. Duties of employers / persons conducting a business/ undertaking / share a workplace / control workplaces & machinery / Labour Brokers

Every employer must adopt and implement a health and safety management system.    

Every employer must identify the hazards to health and safety and prevent or minimise risks.

Employer to provide health and safety training.                

Every employer must ensure adequate supply of health and safety equipment.

Every employer may / must appoint certain persons.        

Every employer must investigate accidents and other occurrences.        

Every employer must record hazardous work.

Are these duties really different to current OHS legislation? Duties spread over various sections along the lines of the MHS Act. Basically all duties implied in section 8 of the OHS Act.

Element of 'control' emphasised. Owners and Lessors included.

The position of the Labour Broker clarified.

Potential clash with OHS Act definition of a User. Lessors of machinery also have duties.

4. Duties of persons who design, manufacture, repair, import or supply articles for use at workplaces / workplace constructors 

Similar to OHS Act section 10 & MHS Act section 21.

5. Duties of employees / workers

More-or-less the same as OHS Act section 14 and MHS Act section 22.
The explicit right to leave a dangerous workplace incorporated along the lines of MHS Act section 23. 

6. Health & Safety Management System / Full time H & S Reps

Slightly different formula used to calculate H & S representatives. 

More in line with the provisions of the MHS Act regarding the health & safety management system. More rights afforded to health & safety representatives. 

7. Documented Risk Assessments / Health & Safety Plans

Significant risks must be documented in line with section of the MHS Act and made available to perusal by employees.

Health & Safety Plans may be required of employers.  

8. Mandataries (contractors) / OHS Contracts 

The mines will have to adapt to the provisions pertaining to mandataries (contractors) which is along the lines of the current OHS Act with the Written Agreement (OHS contract) being elevated in status.

Subscribers can access an article on this by clicking here. All Subscriber articles will form part of the workshop (CD) package.

9. Legally Privileged Internal Investigations

The record of an internal investigation cannot be used in a criminal proceeding without the employer's consent.

What is a criminal proceeding?

The rationale behind this provision .

Click here for OHS Practitioner article on this topic.

10. The National Occupational Health & Safety Authority (NOH&SA)

The new combined inspectorate. (Mine Health & Safety Inspectorate and DoL's Enforcement & Inspection Service). 

Powers of the  inspectors. (See administrative penalties below).

Similar to the powers of inspectors i.t.o. the MHS Act.

The rights of employers regarding decisions by inspectors. 

11. NOH&S Authority Investigations / Inquiries

Click here for OHS Practitioner newsletter.

Employers entitled to inspector's report.

Display of findings.

More trade union involvement and rights.

Deprivation of right to remain silent.

12. New Crimes / Defences (Corporate Homicide / Negligent Occupational Injury)

New crime of Corporate Homicide.

Negligent Occupation Injury. Not really new (Section 38(2) of the OHS Act & section 86 of the MHS Act). Click here for more.

Culpable Homicide.

Defences.

13. Levies, Administrative Fines & Criminal Penalties

Penalties rocket.
Administrative fines along the lines of the MHS Act.

Implications of paying fines outside the courts.

 

PAGE  
3

